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A proactive regulator bodies well

for the market

“ In this exclusive interview with Mr Chiranjibi Chapagain, Chairman of
the Beema Samiti (Insurance Board), he shares with us what he has
done so far since he came on board in Jan 2017 and his thoughts and

plans going forward. By Jimmy John

Mr. Chiranjibi Chapagain took over as Chairman of the
Beema Samiti (Insurance Board) on 11 January 2017,
through a Cabinet appointment by the Govern- ment of
Nepal. While he found the initial days of his tenure chal-
lenging, as this was a new experience for him, having pre-
viously worked in the bank- ing sector, but within a few
months, he had prioritised his goals and was working to
execute them one by one.

New licences issued

First on his list were the applications for a licence to
operate, from 12 life insurers and four non-life insurers,
which had been pending for over a decade and Mr Cha-
pagain decided to act on this urgently.

“We formulated new regulations on registration of in-
surance companies and the capital requirements for the
life and non-life insurers were increased by four-folds to
NPR2 billion (US$19 mil- lion) and NPR1 billion (US$9.6
million), respectively,” said Mr Chapagain.

Based on these new regulations, operating licences were
granted to nine new life insurers and letters of intent
were issued to three non-life insurers, requesting them to
fulfil all criteria set by the regulator before granting them
the licences to operate. The Board will only consider issu-
ing further licences in the future after a detailed study on
the market conditions and other related factors are done.
Further new initiatives

Apart from clearing the | icences for new insurance
companies, the regulator had to also deal with the super-
visory aspect of the industry in a more efficient and quick
manner.

“Our focus was on recruiting more staff and to build
and strengthen capacity of the Insurance Board,” Mr Cha-
pagain said.

The Insurance Board is also keen to develop capacity
in the market and plans to set up a research and training
centre within the umbrella of the regulatory body and
would include insurance com- panies. He said: “We are
also revising the corporate governance directives as per
the demand of the industry players and in line with the
Banking and Finance Act of the country.”

Insurance awareness drive

The Insurance Board is planning a mass awareness

drive in coordination with insurers across the country.

1)

Mr Chapagain said: “We will con- duct insurance lit-
eracy programmes through various media channels like
radio, TV, newspapers and lectures in rural areas.”

Apart from this, the regulator is also publishing
and distributing various insurance related materials and
also persuading educational institutes to include in-
surance as a subject in the school and university levels.

Insurance companies are now al- lowed to spend
1.5% of their total premiums in advertising, business
promotion and other marketing initia- tives. Out of that
amount they must spend at least 25% in various aware-
ness programmes, which the regulator feels will also help
to create insurance awareness among the general public.
Low cost insurance products

Mr Chapagain also believes that mi- croinsurance
has huge potential in the country and must be given pri-
ority by the industry. He has encouraged non-life insurers
to form a pool with seed money contribution from each
company and to launch microinsur- ance products with
the support of microfinance companies.

“As per our microinsurance direc- tives, these microfi-
nance companies must be licenced by the Central Bank
and have a country-wide presence,” he said. The regu-
lator has also eased the rules on payment of incentives
to microfinance institutions in order for them to work on
bancassurance models in promoting microinsurance.
Economic growth to drive insurance sector

Nepal is following a path of economic development
with a number of major infrastructure projects in the
pipeline across the country. Any economic ac- tivity will
also benefit the insurance industry and so Mr Chapagain
believes that the future of the insurance indus- try in Ne-
pal is very bright.

With only a 2% contribution to the country’s GDP
currently, there is huge potential for the development of
the insurance sector. “Taking this into consideration, the
Insurance Board finalised the licencing pro- cedure and
the increment of capital of insurance companies which
will create a healthy and competitive in- surance market as
well as effective and quality services,” Mr Chapagain said.

Source: December 2017 | Asian Insuracne Review
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Insurance: A tool to manage risks of
natural catastrophes (NatCats)
affecting MSMEs

GIZ RFPI Asia Project'and the MEFIN? Network
embarked on the production and promotion of DRIM
so that it can be used by multi-stakeholders in bridging
the NatCat insurance protection gap for SMEs, align
resources for DRI with disaster risk management
(DRM) plans of a country and in the case of Nepal,
support the country in its commitment to the Sendai
Framework for Disaster Risk Reduction. Decision-
makers are encouraged to utilize local contexts and
resources in assessing disaster risk management
plans and proposing insurance options, to promote
sustainability.

The DRIM, short for “Bridging the Protection
Gap on Natural Catastrophe Insurance for MSMEs in
Agriculture and Other Sectors: A Manual for Public
and Private Decision Makers”, is a learning manual
derived from a report published in 2015, entitled
“Diagnostic Toolkit for Insurance Against Natural
Catastrophes for MSMEs in the Agricultural and Other
Sectors®”. There was a request for a simple, easy to
follow guideline, thus the DRIM. The manual has been
tested in Vietnam, Nepal, Mongolia and Philippines, is
finalized and will be launched in January 2018, during
the 4" MEFIN Public Private Dialogue in Makati City,
Philippines.

1 The GIZ Regulatory Framework Promotion of Pro-
poor Insurance Markets in Asia (RFPI Asia Il) improves
access to insurance by building capacities for insurance
regulation and supervision and promoting development
of innovative insurance solutions for the low-income
people. It is a regional project supported by the
Ministry for Cooperation and Development (BMZ) of the
Federal Republic of Germany. It is currently working in
Indonesia, Mongolia, Nepal, Pakistan, Philippines, Sri
Lanka and Vietnam. Project duration is January 2016 to
December 2018 and it is based in the Philippines. For
more info, visit www.inclusiveinsuranceasia.com.

2 MEFINis a Network of insurance regulatory authorities in
Asia working for a peer-to-peer exchange of knowledge
and experiences with the insurance industry. For more
info, visit www.mefin.org

3 http://www.inclusiveinsuranceasia.com/docs/Toolkit
Publication_Final.pdf

"Glz Regulatory Framework on Pro-Por Insurance - Asia
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Climate Change*

During the past few decades, the world witnessed
anincreasing number and intensity of extreme weather
events, such as flooding, droughts, typhoons, cyclones,
or significant variability in temperatures. International
scholars and meteorological organizations could
attribute many of these occurrences to be caused by
climate change. Furthermore, they are certain that
there is a clear correlation between climate change
and the increasing frequency and intensity of these
events. Climate change is defined by the United
Nations Framework Convention on Climate Change
(UNFCCCQ) as:

A change of climate which is attributed directly or
indirectly to human activity that alters the composition
of the global atmosphere and which is in addition to
natural climate variability observed over comparable
time periods.

Research proved that it is extremely likely (95%
confidence) that human activities are responsible for
the sharpincrease in greenhouse gas (GHG)® emissions,
since 1951 and thus the main driver of climate change.
The presence of excessive amounts of GHG in the
earth’s atmosphere prevents the heat of sun rays from
dissipating into space. The heat instead is absorbed

4 Green Economic Development (GED) Reference
Document is produced by GIZ ProGED Project in 2015.
The Promotion of Green Economic Development
(ProGED) Project is a three year project (2013 to
2015) jointly implemented by the Regional Operations
Group (ROG) of the Department of Trade and
Industry (DTI) and the Deutsche Gesellschaft fir
Internationale Zusammenarbeit (GIZ) GmbH, financed
by the Federal Ministry for Economic Cooperation
and Development (BMZ) of the Federal Government

of Germany. See link: http://greeneconomy.
ph/wp-content/uploads/2016/02/ProGED_Reference
for_WEB.pdf

5 Greenhouse gas is a natural part of the atmosphere.
It absorbs solar radiation and keeps the earth warm
enough to support life. Human activities including
burning fossil fuels for energy, land clearing and
agriculture have increased the amount of greenhouse
gas in the atmosphere. (http://www.climatechange.vic.
gov.au/greenhouse-gas-emissions)



into the earth’s surface thereby causing the earth’s
temperature to rise. Other factors include reduced
capacity of the oceans to absorb GHG, defrosting of
permafrost soil that save large reserves of methane,
reduced surface ice cover and thus a reduced capacity
to reflect sun rays back to the atmosphere, and
deforestation. The combination of these events and
the earth’s cyclical temperature changes and human
activity have resulted in an average temperature
increase of 0.8°Celsius since 1880, two thirds of which
have occurred since 1975 at a rate of 0.15 -.20°Celsius
per decade.®

The Intergovernmental Panel for Climate Change
(IPCC) Working Group Il released the Fifth Assessment
Report (April 2014), building on the earlier version
published in 2007 and the Special Report on Managing
the Risks of Extreme Events and Disasters to Advance
Climate Change Adaptation. It sends out a very clear
message that negative impacts of climate change are
likely to increase significantly and that inactivity to
tackle the causes of climate change further enhances
these risks. The IPCC states that the world will “see
more and more impacts faster and sooner than had
been anticipated”.

Climate change is expected to impact nearly all
human and natural systems around the globe. These
impacts include, among others, shifts in climate and
agricultural zones, loss of biodiversity, water scarcity
in some regions, increases in vector born diseases,
intensified extreme weather events, and sea level rise.
Developing countries are considered to be particularly
vulnerable to climate change and are likely to be
disproportionately more affected by impacts such
as an increased frequency and intensity of extreme
weather events. Adaptation to and recovery from
these impacts will put a significant financial burden
on governments and its citizens. Particularly, already
marginalized groups in these society are likely to suffer
most.

Nepal is one of the Twenty most disaster-
prone countries. It stands at 11" position in term of
earthquake, 30" position in term of water induced
vulnerability and 4™ position in term of climate
change. It’s vulnerability to effects of climate change is
exacerbated by its young geology, growing mountains,
difficult terrain/steep slopes and large population
below poverty line.”

Micro Small and Medium Enterprises

The impact of SMEs on the economy of a country
and of the world has long been recognized. Studies
have shown that SMEs’ contribution to the economy in

6 http://earthobservatory.nasa.
gov/Features/WorldOfChange/decadaltemp.php

7 Presentation of Undersecretary Chakra Pani Pandey
during the DRIM Training Workshop in Kathmandu,
Nepal on 04 September 2017

terms of income, output and employment is significant.
SMEs contribute to economic growth in both high and
low-income countries by sustaining employment and
contributing to GDP.

There are around 800,000 micro and SMEs in
Nepal, both in the formal and informal economies.
SMEs comprise 98% of businesses in the country and
provide 82 % of employment and contribute 82% to
export earnings. 76% of them are in agro and 24% in
non-agro sectors.®
MSMEs and Climate Change

Given the important role that SMEs play in
national and global economies, the effects of climate
change, such as natural catastrophes, negatively affect
the economy at various levels and various sectors.

Four out of five small and medium-sized
enterprises (SMEs) fear the impact of climate change
on their businesses. The Zurich Insurance Group’s 2016
Annual Global SME Survey found this with nearly 78
percent of surveyed SMEs expecting “risks associated
with climate change to have a significant effect on
their business”.

The limited resources of SMEs particularly in
many developing and emerging countries make them
highly vulnerable to NatCat as the former challenges
the easy and quick continuation of smaller enterprises’
business operations following a devastating weather
disturbance. These NatCats’ adverse impacts on
agriculture and food security are highlighted in the
November 2015 Food and Agriculture Organization
(FAO) study report that presents the results of 78
needs assessments undertaken after major disasters
from 2003 to 2013 in 48 countries in Africa, Asia and
the Pacific, Latin America and the Caribbean.®
M SMEs NatCat Risks and Insurance

In order to improve SMEs’ disaster resilience,
especially in countries with high climate change
vulnerability, the promotion of insurance as a NatCat
risk mitigation instrument is now being aggressively
explored and pursued. “Increasing frequency and
severity of NatCat ... can be counterbalanced by the
timely adoption of national strategies of insurance
and other forms of disaster risk management (DRM)
mechanisms”.*°

8 Presentation by Rajan Sharma, President, Nepal
Freight Forwarders Association and Member of
Nepal Trade and Transit Facilitation Committee of the
Ministry of Commerce and Supplies, the Government
of Nepal to the UNESCAP; http://www.unescap.
org/sites/default/files/6.%20Mr.%20Rajan%20
Sharma%20_%20NEFFA%20Nepal.pdf

9 DRIM Manual produced by GIZ RFPI for now exclusively
available for MEFIN members; finalized manual will be
published online in January 2018

10 DRIM Manual produced by GIZ RFPI for now exclusively
available for MEFIN members; finalized manual will be
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Mr Bhoj Raj Sharma of the Beema Samiti shared
during the DRIM Training Workshop that climate
change factors have affected Nepal, especially those
in the Himalayan areas. These catastrophic events led
to loss of lives, loss of properties, loss of agricultural
crops and cattle, widespread health problems, water
problems and displacements and migration. He
emphasized that NatCats affect all. However, the most
affected and vulnerable are those having low income
and living below poverty lines. Many of them live in
slopy and steep hills prone to landslides and near the
river banks prone to floods. Once their huts/home
and properties are washed out, it is not easily possible
to them to restore their lost/damaged property.

The main objective of insurance is to restore the
economic status of their insured to their conditions
before the event occurred and that people should be
aware of the importance of insurance and should have
taken the insurance protection during normal times.
With insurance claims, the insured are able to restore
their lost properties, the families of the dead will get
economic relief, insurance proceeds are utilized to
pay off the loan of lending institution which enables
the insured to retain their credibility for further loans.
Hence, insurance is an important risk transfer tool to
those exposed or vulnerable to catastrophes.

“Bridging the Protection Gap on Natural
Catastrophe Insurance for MSMEs in Agriculture
and Other Sectors: A Manual for Public and Private
Decision Makers” is an instrument in the formulation
of this risk transfer mechanism. The manual seeks to:

Explain the importance of the recommended four-

step analytical framework towards using insurance

as a disaster risk insurance (DRI) option;

¢ Undertake risk assessment by conducting hazards
analysis, vulnerability assessment and impact
estimation;

Perform DRM analysis that considers prevention

and reduction, mitigation and coping measures;
¢ Identify gaps in consideration of DRM strategies

— their scope and characteristics, conducting

performance analysis and matching risks and

strategies;

¢ Explore insurance as a DRF option through the
appreciation of its scope within the integrated risk
management (IRM) approach.

It contains guides for users, summary of topics per
chapter, concrete examples from different countries,
and internet links for references and guide questions
for different streams of stakeholders: government
agencies, insurance companies and MSMEs.

The MEFIN Network

The DRIM was introduced and implemented in
Nepalas one of the planned activities under the MEFIN
Technical Working Group on Capacity Development
(TCB). The MEFIN Network is a network of insurance
regulatory authorities in Asia working for a peer-to-
peer exchange of knowledge and experiences with

published online in January 2018
R A FAHER T =R

the insurance industry towards promotion of inclusive
insurance. Nepalis one of the seven member-countries
of the network, together with Indonesia, Mongolia,
Pakistan, Philippines, Sri Lanka and Vietnam. The
network was formed in 2013, when several regulators
from Asia decided to work together towards finding
insurance resolutions for the low-income sector. GIZ
RFPI Asia serves as secretariat to the Network.

As member of the MEFIN Network, Beema
Samiti and some private sector representatives of
the insurance industry in Nepal, have the opportunity
to learn and exchange knowledge with industry
regulators from other others through the MEFIN
Public Private Dialogue on Inclusive Insurance (MEFIN
PPD). MEFIN have conducted PPDs in the Philippines,
Vietnam and Mongolia and next in the pipeline are 4t
PPD in the Philippines and 5" in Mongolia.

Beema Samiti as regulator also gets the
opportunity to apply regulatory instruments that help
them promote inclusive insurance, just like the recently
concluded Regulatory Impact Assessment (RIA)M*
conducted in Nepal in September 2017. Here, the
insurance regulators, sectoral ministries (ie agriculture
and livestock development), insurance companies,
intermediaries and support institutions, cooperatives,
businesses and farmers are able to discuss the impact
of microinsurance regulation in terms of bringing in
new businesses, institutional development and client
value. The insurance companies also learn from the
innovative business models shared by industry players
from other countries.

The MEFIN Network just recently created a new
technical working group on Disaster Risk Insurance
(TDRI). The overall objective of the TWG is to undertake
peer to peer exchange on DRI regulatory and policy
developments among MEFIN countries, to assess
their impacts on its DRI market and to recommend
new business models, for the advancement of DRI
insurance. The TDRI will lead the work on the follow
up actions after the DRIM training conducted in the
member countries, especially on product development
of disaster risk insurance products.

Way Forward

The DRIM Training Workshop attended by
stakeholders in bridging the NatCat insurance
protection gap for MSMEs was an opportunity for
dialogue between the public and the private sector
as well as collaboration among different line agencies.
The Beema Samiti committed to move forward the
key agreements and recommendations including
policy/regulatory changes within relevant government
agencies to encourage private sector to offer innovative
DRI products, commitment of insurance companies to
dialogue with government and work with each other
to be able to offer products not only on the production
side but in the whole value chain of an agricultural
product.

11 RIA Report for Nepal will be published in the MEFIN
website in January 2018; check out www.mefin.org



Doctrine of Proximate cause:
An Assessment and application in

insurance contract

Introduction

It is necessary in insurance contract to state the peril
against to which the protection is given. This is the way
to ascertain that the intention of the parties is clearly
defined. It would be appearing to be the simple attar to
understand what is meant by insurance against property
life and liability perils, their beginning and ends. All types
of insurance contracts are subject to the conditions that
states certain cause of losses are covered or that certain
results of an otherwise insured peril are excluded. To
acknowledge the covered peril, excluded peril at the
inception of the contract and to ascertain the relation of
an event resulting loss at the time of claim the principle
of proximate cause is strictly used in insurance contract.
Definition

It is not sufficient in order that an insured should
recover a loss that the loss falls with in the cover provided
as a matter of expectation or definition. Claimant must
justify that the loss was proximately caused by an insured
peril. A proximate cause does not, however, mean the
last cause, but the efficient, dominant and real cause’.
Working out what is the proximate cause in any situation
is strictly a question of fact. The decided cases can not be
binding but are merely illustration. It should be noted that
the doctrine can be excluded by the appropriate wording?.
It is to be noted that determining the proximate cause
of loss is simply the application of common sense and in
many cases that would appear to be so. An illustration to
this extend is a shopkeeper insured his plate glass against
loss or damage arising from any cause except fire. Fire
broke out in a neighbor's property, as a result of which a
mob gathered. The mob then rioted and broke the plate
glass, it was decided that the riot not the fire was the
proximate cause®.

Proximate cause meant the active, efficient cause
that sets in motion a train of event which brings about a
result, without the intervention of any force started and
working actively from a new and independent source.*
Or proximate cause is not necessarily the first cause,

1 Belker,Geay and co v London Assurance corporation
(1918) AC 101

2 Deiv Foster(1982)2 Lloyds Report 170
3 Marsden v City and County INsurance (865) LRI CP 232
4  Powsey v Scottish Union and National 1908)

"
Deputy CEO, Sun Life Insurance Co. Ltd.

25 Raj Kumar Aryal "

or the last cause; it is the dominant cause or efficient
or operative cause.® Stating that a cause is active and
efficient means that there is a direct link between a
cause and result and the cause is strong enough that
in each stage of the event in the series will be, until
the result under consideration takes place. If there are
several causes operating, the proximate one will be the
dominant or most forceful one operating to bring about
the result. Thus by proximate cause is not meant the
latest but the direct, dominant operative and efficient
one. If it is the peril excluded insurer are not liable. A loss
may be combined effect of number of causes, one direct
or dominant cause must be identified.

The maxim " Causa Proxima not remota spactuter "
Must be understood to have this meaning®. Where the
assured, a poacher, who firing to scare the assured off
accidentally killed him, held the death was indirectly
caused by assured illegal act; it was faceable result to it.
Exception to this rule is the express word by the parties
to the contract. Where a policy against death by accident
excepted death" directly or indirectly caused by war " for
an indirect proximate cause is an absurdity, held that an
officer who was killed by a train when visiting his sentries
could not take advantage of the policy though the train
was the proximate cause of his death. Similarly, accidental
death policy issued to the foreign employee provides
benefit of any kind by virtue of foreign employment Act
2064.

If there is more real cause, one must be chosen
as proximate cause. The modern view is concurrent
proximate cause of loss, and in such cases ability of
assured to recover will depend upon whether one of the
concurrent causes is excluded peril. Where insurance
policy provided cover for the loss caused by an accident,
but specifically excluded liability for the damage caused
by the nature or condition of the goods supplied by
the assured. Premises were destroyed as a result of
installation of defective equipment by the assured. The
court of appeal held that the installation of the defective
equipment was the proximate cause of loss hence the
recovery was not possible’. But that the case could have
equally been decided on the ground that the installation
of equipment and the failure to monitor it were
concurrent causes of the loss that the specific exclusion

5 P Samuel and company v Dumas 1924
6 Samuel v Dumas 1923
7 Wayne Tank co. v Employer's Liability limited
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relating to equipment precluded recovery. It may be
different where the concurrent causes of loss are not
excluded peril. An un-seaworthy vessel sank in adverse
weather conditions in which a seaworthy vessel could
have been able to withstand. The loss had concurrent
cause; Un-seaworthiness, which was not, excluded peril
but which nevertheless didn't fall within the policy and
peril of the sea, a peril covered by the policy®.

The explanation of the proximate cause given
by Indian Supreme court would be relevant at this
juncture .In SK export Pvt. Ltd v New India Assurance
Company Limited, Lord Shaw observed®

"In this way the discussion of Causa Proxima is
very relevant and its ascertainment is very vital. In my
opinion, too much refinement have been made in this
subject. The doctrine of cause have been since the time
of Aristotle, and the famous category of material, formal,
efficient and final cause, one involving the subtlest of
distinctions. The doctrine applied in these to existences
rather than to occurrences or the production of an event
or bringing about a result is an idea perfectly familiar to
the mind and to the law, and it is in connection with that
the notion of Causa Proxima is introduced. Of this | will
venture to remark that one must be careful not to lay the
accent upon the word' Proximate' in such sense as to lose
sight of or destroy altogether the idea of cause itself. The
true and overruling principle is to look at a contract as a
whole and to ascertain what the parties to it really meant.
What was it, which brought about the loss, the event, the
climaty, the accident? And, this not an artificial sense, but
in the real sense which party to a contract must have had
in their minds when they spoke of cause at all. To treat
proximate cause as the cause which is nearest in time is
out of the question. Causes are spoken of as if they were
as distinct from one another as beads in a row of link
into the chain, but -if this metaphysical topic has to be
referred to-it is not wholly so. The chain of causation is a
handy expression, but the figure is inadequate. Causation
is not a chain but a net. At each pint of influences, force,
events, precedent and simulation, meet and the radiation
from each point extends infinitely. At the point where
these various influences meet it is for the judgment as
upon a matter of fact to declare which of the cause thus
joined at the point of effect was the proximate and which
was the remote cause"

Train of Event

It is important to note that no single event cause
a loss in isolation, something cause the loss making
event to happen. In practical situation, it is difficult to
identify the dominant cause of loss, frequently; it is fairly
obvious what the initial event and the last event were.
The difficulty arises in deciding if there is a direct chain of
causation between them or where some new force has

8 Lloyd Instrument v Northen Star Insuracne (1987)
Lloyds's Report 32
9 (2004) 2 CPR4 NC
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intervened to supersede the initial cause as the event
bringing about ultimate loss. One way of coming to a
decision is to start with the first event in the chain and
ask oneself what is logically likely to happen next. If the
answer leads one to the second event and this process is
repeated until one reaches the final event, then the first
event is the proximate cause of last. If, at some stage in
the process, there is no obvious connection between one
link in the chain and the next, then there is a break in the
chain and something else must be the cause of loss.

Another method is to start at the loss and work
backwards along the chain, asking oneself, at each
stage, why did this happen? In an unbroken chain, one
arrives back at the initial event. For example: Where a
storm blows down the gable wall of timber building, the
gable wall broke electrical wiring, broke wiring short
circuited and sparked, the spark caused a fire in the
timber building, the fire brigade was called, they used
water houses to put out the fire and cool neighboring
buildings, ultimately water caused damage to the unborn
content of timber building and neighboring buildings.
Here, anyone can see a direct line of causation between
storm, collapse of gable, fire damage and water damage.
Where an earthquake overturned into an oil stove, the
split of oil caught fire from the burning wick, burning oil
set the fire to the building the first building by radiated
heat, set fire to as second building, sparks and burning
embers blown in a breeze set fire to a third building,
ultimately several building caught fire into same way.
Court held that the fire in the last building is caused by
earthquake?®. Similarly where a lightening damaged a
building and weaken a wall, shortly afterward, the wall
fallen by high winds held lightening was the proximate
cause™.But in another case a fire damaged a wall and left
it weakened ,and after several days a gale blew the wall
down, held fire was not the proximate cause of wall falling
down.? In the similar situation in the other case where a
fire seriously damaged a building, a wall was in danger
of collapsing into the building next door, for the safety
reason local authority ordered demolition and during
demolition wall fell on the neighboring premises ,once
again ,the danger of collapse had not been removed held
fire was the proximate cause of damage of neighboring
building.*®
Rules Determining Proximate Cause

The risk assured against must in fact operate: As
discussed that proximate cause directly relates to the
covered peril and cause of loss. Covered peril must have
occurred likelyhood of the occurrence of an event will
never consider as an event of loss. An abandonment of
a voyage through the fear of capture is not the loss by

10 Total Broadhurst Lee company v London and Lancashire
fire Insurance (1908)

11 Roth v South Easthope Farmer's Mutual Insurance Co (1918)

12 Gaskarth v Law union Insurance

13 Johnson v West of Scotland building 1828



capture, or the danger of losing goods by seizure is not
loss by seizure, or unloading of coal to avoid spontaneous
combustion is not loss by fire. There must be the
occurrence of event covered under the policy.

Once the risk operates damage to the subject matter
due to the effort to check the progress of the casualty is
covered: For the proximate cause of such damage in the
risk insured against is the good example where cork was
insured against fire, a fire broke out some distance away
and to prevent is spreading, local authorities threw some
of the cork in the sea, it was held that the loss of this cork
was covered. on the ground that damage by water to save
the consequences of fire and the destruction of property
to prevent it spreading were both proximately caused by
fire. The test is "It is a fear of something that will happen
in the future or has the loss peril already happened and
it is so imminent that it is the immediately necessary to
avert the danger by action. It is only the latter case that
the insurers are liable.

Noves Actus intervention: Where the human
intervention occurring after the peril insured against,
because the loss, that intervention and not the insured
peril is the proximate cause. The fresh intervention
must be something accidental, and not such act as acts
of obedience to ones government.’* Where after the
occurrence of fire the assured losses the goods by theft,
the loss by theft would not be caused proximately by
fire. However, it is clearly desirable that the theft and
other losses during removal of goods from a sense of a
fire should be covered as otherwise the assured might
be tempted to leave them to burn hence the insurer are
not generally contested. On the other hand loss due to
the assured failing in his implied duty under the policy to
minimize it, is clearly referable to his own act or omission
rather than to the peril insured against, and the insurer
would not therefore be responsible for such losses?®. The
novas actus rule is possibly an instance of a wider rule
that where a loss is bought about by a natural cause and
a human agency latter cause dominate and is therefore
proximate since man by his will dominates the world*®

The Death Blow Case: The converse of novas actus
intervention principles is that where a casualty due
to human agency is followed by natural causes that
contribute loss, the chain of causation is not broken. A
torpedo gave a ship her death blows, though her final loss
was due to a storm was held it was the torpedo which
proximately caused her loss. In accident case, where an
accident and a natural disease both contribute to the
death of assured, it is decided in number of situation
once there is an accident all its results are covered until
Novus actus intervention break the chain of causation®’.
Where assured injured in an accident, fell into a water in

14 Czarnikow v Java Sea Insurance

15 Tailor v Evfans (1921)38 TLR 230

16 Liverpool and London War Risk v Ocean SS co. (1948)AC 243
17 Smith v Cornhill Insurance (1938) AC 350

a dazed condition, and thereupon died of shock, held that
her death was proximately caused by accident. Similarly
disablement due to the assured latent tuberculosis,
which was brought by an accident, was caused by
accident® Where the death due to the pneumonia, of
which an accident and cold were the dual causes, held
accident as proximate cause'®Where a natural event has
given rise to an accident court have invariably held the
future purpose of an insurance policy .The accident is a
Novas Actus intervention and assured is able to recover
,In fire cases ,similar analogies are applied by the court.
Where a fire attacks the fabric of a building and causes
of the roof or wall to fall in, the damage due the fall is
proximately caused by fire?°.So also the damage written
the building itself due to an explosion caused by fire will
be proximately caused by fire; but the damage so caused
to, was decided as to remote?!. A distinction is expressly
drawn in the fire insurance cases between the spread of
fire due to the natural causes, such as a shift in direction
in wind, and intervention of a new and unexpected cause
which means the fire as fresh fire and therefore breaks
the chain of causation??

Burden of Proof: Burden of proof always lies on the
assured to justify that the loss was proximately caused
by a peril insured against.”To prove prima facie case the
assured need not prove how the casualty occurred ,or
what particular peril caused it ,however he need to prove
that the cause fell within the peril insured against. Once
the assured has produced a prima facie case the burden
shifts to the insurer. If they wish to show that it was in
fact a cause excepted by the policy which proximately
caused the loss?*.

Conclusion

Causa proxima non remota spectator doctrine has
legal amplification in any kind of investigation. As we
discuss the very purpose of this doctrine to ascertain
causation between covered peril and occurrence of
perils at the time of claim. It is well defined as the
active, efficient cause that sets in motion a train of event
which brings about a result, without the intervention of
any force started and working actively from a new and
independent source. In a single event it is matter of
common sense however in the series of event it is just
matter of fact and has legal sense. This principle strictly
regulates that the loss of insured property against paid
premium to be compensated and the loss without being
paid premium to be resisted. It also prohibits any kind of
misuse of insurance including fraudulent claim.

18 Fidelity and casualty of New York v Mitchell (1917)AC 592

19 Re Etherington (1909) 1 KB 591

20 Re Holly hill Rubber Co (1920) 1 KB 257

21 Everett v London Assurance (1865) 19 CB 126

22 Tootal v London and Lancashire Fire (1908) Welford ,fire
,3rd Ed 498-500

23 British Marine v Gaunt (1921) 2 AC 41

24 Grearse v Drysdale (1935) 53 LILR 169
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